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BAIL AMENDMENT BILL 2022 
Second Reading 

Resumed from 15 June. 
MR R.S. LOVE (Moore — Deputy Leader of the Opposition) [1.39 pm]: I rise to make a contribution to the 
Bail Amendment Bill 2022. I advise that I am the lead speaker for the opposition on this matter in this house, and 
that the opposition will not be opposing the legislation. We would like to discuss the consequences of the bill as 
we go through the matters at hand. 
As we know, this bill was announced by the Attorney General back in June 2022 when he moved that the bill be 
read a second time in this house. That was not the first time that it had been spoken about. In his press release of 
14 June, the Attorney General outlined that the bill would be introduced into Parliament very quickly and that the 
proposed reforms would ensure that child victims are at the centre of decisions around bail. That is very good, and 
it is good to see that the bill has been introduced. 
Going back to March 2022, the shadow Attorney General, Hon Nick Goiran, who is in the other place, expressed 
some concerns about the length of time it had taken to bring this bill to the house. In March 2022, he asked questions 
of the Attorney General. At that stage, the Attorney General could give no details about when the legislation would 
be introduced to the house. In December 2020, Mr Quigley promised to introduce sweeping changes to the Bail Act 
as an ultimate priority. We have seen that the Attorney General has given precedence to other ultimate priorities 
over this very important matter. Straight after the election, the change to electoral distributions and electoral 
representation, which was not on the agenda prior to the election, were suddenly on the agenda and became matters 
of utmost importance. That legislation was pushed through the Parliament in very short order after a very quick 
process had been put in place to examine the issues. A little committee of favoured persons was put together to 
produce the outcomes that the government wanted in that regard. 
Despite the fact that as early as December 2020 the then shadow Minister for Police; Justice, Peter Katsambanis, 
had been calling for the bail laws to come in, we know that nothing happened until June this year. It took quite 
a lengthy time for this matter, which was of such urgency, to be put on the agenda by the Attorney General. 
The bill primarily will ensure that the living circumstances and safety of child victims of sexual offences are 
considered when an alleged offender seeks bail. Consideration must be given to the victim when a child is in 
a situation in which they could be considered to be at some risk if the alleged offender is granted bail. 
The opposition had a briefing on this matter on 19 July. Hon Nick Goiran posed some questions about the bill at 
that time. Interestingly, the answers were only provided yesterday. We could say that that was in time for it to be 
debated in the house, but it did not give us a lot of time to take in all the information that had been provided. I will 
not go through all the questions that were asked by Hon Nick Goiran because some of them are very technical. As 
the shadow Attorney General in the other place, he will no doubt be able to explore the intricacies of the legislation 
much deeper and more expertly than I would seek to do in this place. 
I will outline some of the more obvious matters that he asked of the Attorney General’s office during the briefing. 
He asked about the substance of the feedback provided by each of the individual stakeholders who were consulted 
during the development of this bill. In response, he was told that the Department of Justice targeted consultation 
with a range of stakeholders on various drafts of the 2022 amendment bill. The list of stakeholders includes: the 
court and tribunal services division of the Department of Justice; heads of jurisdiction, being the Chief Justice of 
the Supreme Court, the Chief Judge of the District Court, the Chief Magistrate and the President of the Children’s 
Court; the Magistrates Society of WA; the State Solicitor’s Office; the Commissioner for Victims of Crime; the 
Department of the Premier and Cabinet; the Director of Public Prosecutions; the Western Australia Police Force; 
Legal Aid Western Australia; the Northern Territory Department of the Attorney-General and Justice, which is 
interesting; and the Aboriginal Legal Service of Western Australia. If the Attorney General could outline the 
relevance of the Northern Territory interaction, it would be interesting to know if there were some reasons for that, 
such as if it has particular expertise. It is not an attack; I am just asking the reason that department was consulted. 
One group that does not seem to be on that list of people or bodies that were consulted is the Law Society of 
Western Australia. I understand that it put out a briefing paper on bail matters generally in July 2020. I am wondering 
what interplay there might have been between that paper and what the Attorney General brought to the house in 
this legislation. 
The briefing paper states, amongst other things — 

The following key issues were raised by stakeholders and considered during drafting: 
• The potential impact of amendments to bail legislation on remand numbers generally and the impact 

on the overrepresentation of Aboriginal people in the justice system; 
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• Concerns about re-traumatisation of child victims; for example, if there was a requirement for the 
victim to make a formal statement or the necessitation of further reports; 

• Covering the situation where the prosecutor is made aware of a child’s concerns from another party 
such as the child’s primary guardian; 

• the Schedule 4 amendments relating to the probable method of dealing with the accused and the 
impact of bail support programmes on that probable sentence. 

They are some of the matters that were discussed and some answers were given to those questions yesterday. 
Another question that was asked at that briefing related to the estimated number of matters that would likely be 
before a bail decision-maker that would require them to turn their mind to the mandatory considerations in the bill. 
The response was — 

It is important to remember that the new bail considerations, whilst mandatory if the circumstances set 
out at clause 3AA and 3AB apply, do not provide for an outright denial of, or a presumption against, bail 
being granted. Whether to grant bail will remain, in every case, a matter for the judicial or authorised 
officer who is exercising their jurisdiction to consider bail in accordance with the Bail Act. With that in 
mind, Government cannot give a definitive answer as to how many matters will fall within the criteria of 
clauses 3AA and 3AB. 
For the past three financial years, the number of cases* lodged in the Magistrates and Children’s Court 
where the most serious offence in the case was a child sexual offence is … 

A table sets out that in 2018–19, it was 348; in 2019–20, it was 347; and in 2020–21, it was 417, totalling 1 112 cases. 
The briefing goes on to say — 

This should not be taken as an indication that the considerations under clause 3AA and 3AB would have 
applied to the … cases … or would apply to every child sex offence case lodged in future. This is because 
the application of those clauses turns on the definition of ‘child victim’ at new clause 1A—a person against 
whom a relevant offence is alleged to have been committed and who is under 18 years of age when the 
discretion to grant bail is to be exercised. 
Data regarding the age of the victim bail is considered is not currently captured in either the Courts or 
WA Police Force IT systems. This means that the numbers above capture more than only those cases to 
which clause 3AA and 3AB would apply, should the Bill pass. 

That means that we do not really know how many cases this will affect, but given there are so many throughout 
the year, I would imagine that there will be quite a number. Hon Nick Goiran went on to ask what modelling was 
undertaken and whether it would be released. The response was — 

… modelling the impact of the Bill with any certainty is not possible due to the discretionary nature of 
considering whether to grant an accused person bail. The granting or refusal of bail will turn on the facts 
in every case. In order to estimate possible impacts, the Department considered the following information 
over the past three financial years: 
• to consider the impact of the new bail considerations at clauses 3AA and 3AB: Cases lodged in 

the Magistrates and Children’s Court where the most serious offence was a sexual offence against 
a child …; and 

• to consider the impact of the amendments to section 9: The number of adjournments to receive bail 
reports … 

As noted in response to a question asked in the briefing, approximately 350 to 450 cases a year were lodged in the 
Children’s or Magistrates Court over the past three financial years. For the past three financial years, there were 
83 adjournments to seek bail reports under section 24 or 24A of the Bail Act in the Children’s, Magistrates or 
District Courts, with roughly 20 to 30 a year in that period. Perhaps that is an indication of the number of cases that 
this bill will affect. I am not sure, but it indicates that there will be a number of situations that may involve a child 
at risk that the community would expect this legislation to impact. 
Another question was: what is the benefit of proposed new section 9(1)(c)(ii)? The answer reads — 

Section 9(1)(c)(ii) serves to highlight to a judicial or authorised officer that they may wish to defer 
consideration of bail for up to 30 days to consider what, if any, conditions should be imposed on any 
grant of bail to protect the victim of sexual offence, where the victim is under 18 at the time bail is being 
considered. 
Its proposed inclusion in the Bail Act mirrors the approach taken in the Family Violence Legislation Reform 
Act 2020 and seeks to highlight to bail decision makers the importance of giving particular consideration 
to the need to protect child victims of sexual abuse. 
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They are some of the answers given to the opposition at quite late notice. As I said, there are many more detailed 
matters that were delved into by the shadow Attorney General and we expect that he will be able to prosecute those 
in the other place much more fully than we are doing here. 
By the way, an amendment has been foreshadowed today, so it will be interesting to hear the Attorney General 
explain why that has been deemed necessary at this late hour. No doubt he will be able to discuss that in his 
summation of the second reading debate. 
I will go on to some of the matters in this legislation that are of interest to the opposition. The bill seeks to mitigate 
the traumatic effect that the release on bail of alleged abusers has on victims by amending the Bail Act 1982 to 
provide consistency in the act regarding the definition of a serious offence and expanding the definition to include 
sexual offences against children and a few other commonwealth offences such as various drug offences, robbery, 
murder, offences that might be taking place overseas and a lot of offences that involve transmission through post 
and electronic means. The change in definition will ensure that an accused charged with child sex offences and 
other offences listed in schedule 2 will not be released without bail for an initial appearance in the Magistrates Court 
or Children’s Court. They must have their bail application considered properly. That consideration may still result 
in them being released on bail, but all the factors must be taken into account for that to occur. 
The bill will provide for a 30-day deferral of a bail decision so that the decision-maker can consider the application. 
Decision-makers include authorised police officers, who might let someone go at the lock-up stage; authorised 
community service officers; justices of the peace; and judicial officers. Those decision-makers may consider what 
bail conditions should be imposed on the accused to better protect the alleged child victim of a sexual offence. 
However, the ability to defer a bail decision is discretionary. There are certain circumstances to do so that exist under 
the current act. This bill appears to expand that discretion to include any case involving a child sex offence when 
the alleged perpetrator is not a child. It will introduce further mandatory considerations that a bail decision-maker 
must take into account when considering bail. For any offence generally, regard must be given to the conduct of the 
accused towards the alleged victim and the family. For child sex offences specifically, regard must be given to the 
age of the victim and the accused, the living arrangements of the victim and the accused, the physical and emotional 
wellbeing of the victim and whether the alleged child victim has expressed concern about their safety and welfare 
if the accused is not kept in custody. As I said, these further considerations will not apply if the accused is also a child. 
Following the conviction of a person awaiting sentencing, the most probable method of dealing with the accused 
will be to deny bail in that circumstance. 
As mentioned, the bill will introduce new offences in the category of serious offence, as listed in schedule 2. Many 
of them relate to commonwealth powers such as post and electronic messages and delivery, offences committed 
overseas, slavery, and drug offences such as selling a controlled plant—a crime that would appear to involve 
no victim as such but has been brought into this bill. The bill will have some interesting consequences. The 
Attorney General might explain why that particular matter has been brought in. Under the act in the past, bail may 
have been refused for an accused who is charged with a serious offence while already on bail or an early release order 
for another serious offence, unless there were exceptional reasons why they should not be kept in custody. Does 
expanding the list of serious offences mean that there will be a large presumption against bail that will apply to 
a broader category of offences, including offences without a primary victim? 
Bail matters, because bail determines whether a person can return home while awaiting trial or remain in custody. 
Bail is allowed because we have a presumption of innocence and it can take some years before a matter reaches 
trial. Refusal to grant bail can have serious economic and other effects upon the accused person and they may, in 
the end, turn out to be absolved of the crime. Therefore, it is important that bail is considered in all circumstances. 
Being held in custody for that length of time will affect income, education and the ability to maintain housing. It 
could lead to isolation from family and friends, a loss of reputation and a whole range of other effects. It is a serious 
matter and I am sure that the Attorney General, who is an experienced legal operator, would know fully about that. 
The risk that refusal to grant bail imposes on the rights of an individual has to be balanced with matters of community 
safety. The bill we are considering today deals with the safety of a particularly vulnerable group—children who 
have been subjected to sexual offences and serious crimes of that nature. We note that these are very important 
matters and that there will need to be careful consideration of this bill in consideration in detail. The general public’s 
understanding of the importance of bail is highlighted with the current situation with Danny Hodgson, who is 
someone in the public’s mind because of the shocking situation he has been left in. I understand that case involves 
a person who was out on bail at the time. The Attorney General may know better, but that is my understanding. It 
goes to show how important it is for community safety that these matters are taken very seriously. 
I might be able to wind this up just in time for question time, so I put on the record again that the opposition will 
not be opposing this legislation. We look forward to the opportunity to interrogate it here at the consideration in detail 
stage and also in the other place, where the shadow Attorney General will no doubt subject it to the high degree of 
scrutiny that it deserves. As I outlined, it affects people materially if their bail is denied unnecessarily, but, at the 
same time, we know the consequences that can occur for the community and especially very vulnerable members 
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of the community if a person who is at risk to a person is given liberty and all the circumstances are not considered. 
I know this does not mandate any particular outcome. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 3599.] 
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